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In most negligence casesinvolving bodily injury or property damagethe
question of “duty” [therefore] stays in the background though it is
logically present in every case[...] and theissueiswhether the defendant
was negligent.5”
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Vastly more cases in the courts turn on whether there was a breach than
on whether there was a duty [...]. On the breach question, we are not
asking whether it would or would not be good to make the defendant
liableif hefell below what we are entitled to expect of him, weareasking
simply whether hedid in fact fall below that standard, the standard being
set by the down to earth model of the reasonable, aert, mature and
considerate person in his position.88
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.ToNY WEIR, AN INTRODUCTION TO TORT LAW 57 (2™ ed. 2006) 88

“Where claimant sustains personal injury or property damage, thanif claimantcanalign 89
hisrel ationship with the defendant with one of the recogni zed categoriesin which aduty
of care has, traditionally, arisen asamatter of law, thereisno need for claimant to prove
theindividual ingredients of the duty of caretests’; RACHAEL MULHERON, PRINCIPLESOF
.TORT LAW 47 (2016)
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In the ordinary negligence casesinvolving conduct by the defendant that
risks foreseeable physical harm to the plaintiff or his property, the
defendant isalleged to have had and to have breached the duty to exercise
reasonable care to avoid injuring the plaintiff. Asking whether the
defendant had aduty to the plaintiff and whether that duty was breached
is therefore just another way of asking whether the defendant was
negligent, and whether that negligence was proximate cause of the
plaintiff's harm.92
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RESTATEMENT (THIRD) OF TORTS, LIABILITY FOR PHYSICAL AND EMOTIONAL HARM 93
(2010), Sec. 6: “Even if the defendant's negligent conduct is the legal cause of the
plaintiff'sharm, the [defendant] isnot liablefor that harm if the court determinesthat the
defendant owes no duty to the plaintiff. Findings of no duty are unusual, and are based
on judicial recognition of special problems of principle or policy that justify the
Robert L. Rabin, Emotional Distressin Tort Law: Themes 1871 .withholding of liability”
of Constraint, 44 WAKE FOREST L. Rev. 1149 (2009); Robert L. Rabin, Enabling Torts,
.49 DEPAUL L. Rev. 435 (1999)
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