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(1) where a company suffers loss caused by a breach of duty owed
to it, only the company may sue in respect of that loss. No action
lies at the suit of a shareholder suing in that capacity and no other
to make good a diminution in the value of the sharcholder’s
shareholding where that merely reflects the loss suffered by the
company. A claim will not lie by a shareholder to make good a
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loss which would be made good if the company’s assets were
replenished through action against the party responsible for the
loss, even if the company, acting through its constitutional organs,
has declined or failed to make good that loss... (2) Where a
company suffers loss but has no cause of action to sue to recover
that loss, the shareholder in the company may sue in respect of it
(if the shareholder has a cause of action to do so), even though the
loss is diminution in the value of the shareholding... (3) Where a
company suffers loss caused by a breach of duty to it, and a
shareholder suffers a loss separate and distinct from that suffered
by the company caused by breach of a duty independently owed to
the shareholders, each may sue to recover the loss caused to it by
breach of the duty owed to it but neither may recover loss caused
to the other by breach of the duty owed to that other."
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When class size reaches substantial proportions, however, the
impracticability requirement is usually satisfied by the numbers
alone.'®!
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Institutional investors have financial interests in the outcome of
securities class actions which dwarf the interersts of individual
plaintiffs, and with this increased financial interest come an
increased incentive to monitor class counsel’s conduct of the
action. Institutional investors, moreover, are much better situated
to conduct such monitoring, both because they have greater
resources and because, as repeat players in the securities class
actions, they are experienced in the issues which these actions
inevitably raise.

Institutional investors are also in a superior position to either the
court or the individual investors to determine whether or to what
extent a company’s claims of imminent bankruptcy or other
financial catastrophe should be given credence. Institutional
investors are experienced both in general business matters and in
securities liability exposure, and thus are well equipped to
determine whether a company’s solvency is truly threatened by
litigation or whether such a claim is merely a form of puffery
employed by the defendant to induce the plaintiff class to trade
time for money.

Finally, institutional investors such as COLPERA have fiduciary
responsibility to the very investors whom the securities class
action is designed primarily to help. The ability of the class action
device to give redress to investors with losses too small to justify
individual litigation has long been one of the main justifications
for the use of class actions in Rule 10b-5 cases... Institutional
investors such as COLPERA, which is responsible for investing
the money of state workers, represent precisely this type of
interest.'”

In re California Micro Devices Sec. Litig. 168 F.R.D. 257, 275 (1996) 174
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Jill E. Fisch, supra note 25, at p. 537; Kou, supra note 25, at pp. 255 & 268-274; :1%1 177
In re Telxon Corporation Securities Litigation 67 F.Supp. 2d 803, 821 (1999);
.Takeda v. Turbodyne Technologies, Inc., 67 F.Supp. 2d 1129, 1135 (1999)

In re Donnkenny Inc. Securities Litigation, 171 7~wv2 vowni n°a "™M27 XY 178
“Appointing lead plaintiff on the basis of financial interest, rather :F.R.D.156, 157
than on a “first come, first serve” basis, was intended to ensure that institutional
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.integrity of the market would control the litigation, not lawyers”

.In re Telxon Corporation Securities Litigation, 67 F.Supp. 2d 803, 822 (1999) 179
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The second group interested in where the settlement payments
come from are major institutional investors, both those who
remain equity shareholders and those who were in and out traders
in CAMD. The defining characteristic of this group is that they are
repeat players in the securities market and thus in securities fraud
lawsuits. Repeated exposure to these lawsuits gives such
institutional investors a perspective quite different from that held
by an investor who owns little or no stock other than holdings in
one issue and is unlikely to participate in the securities markets
outside of such holdings. When an institutional investor's
transactions are viewed in the aggregate, the institutional or repeat
investor can be seen as an equity shareholder in the markets as
a whole, and accordingly can be expected to value a settlement
for its effect on the larger market. Given this longer-term
perspective, it seems likely that an institutional investor’s first
priority will not be to maximize recovery in any given case, since
the recovery maximized in one case may simply be lost in a
settlement paid out by a company in which the institution owns
shares in another case.'®

Securities Act of 1933 §27(a)(3)(B)(iii)(II)(v); Securities Exchange Act §21D(a) 181
(3)B)(ii)AN(v)

In re Lucent Technologies, Inc. Securities Litigation, 221 F.Supp.2d 472, o3 1®7 182
.487 (2001)

Note “Investor Empowrerment Strategies in the Congressional Reform of ox X7 183
.Securities Class Actions” 109 Harv.L.Rev. (1996) 2056, 2058

.In re California Micro Devices Sec. Litig., 168 F.R.D. 257, 272 (1996) 184
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In contending that the size of the claims of the parties before the
court should be given great weight in determining the question of
adequacy of representation, the defendants assume that the
plaintiffs’ force in prosecuting the action is proportionate to the
amount they hope to recover. This equation is based on the
assumption that the plaintiffs bring this action solely to recover
their individual damages... The realities of the situation here and
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in the vast majority of class actions suggest that the amount of
possible recovery by the class rather than by the individual
plaintiffs furnishes the motivating force behind prosecution... The
prospect of handsome compensation is held out as an inducement
to encourage lawyers to bring such suits... The instant case
presents a classic example of such a lawsuit. Quite obviously, a
major incentive to forceful prosecution is the substantial counsel
fee plaintiffs' attorney believes he may be awarded if he is
successful. >
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interest sufficient to disqualify the attorney from representing the
plaintiff class.*”
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