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In the case of most rights, however, the widest possible reading of the
right, which is the most generous interpretation, will *“ overshoot” the
purpose of the right, by including behaviour that is outside the purpose
and unworthy of constitutional protection. The effect of a purposive
approach is normally going to be to narrow the scope of the right.

The purposive approach, it seemsto me, worksin perfect harmony with
the stringent standard of justification under s. 1. Once a right has been
confined toits purpose, it seems obviousthat a gover nment ought to have
to satisfy a stringent standard of justification to uphold legislation
limiting the right.”
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[Clategories of morally aike objects do not exist in nature; moral
alikenessis established only when people define categories. To say that
people are morally alike is therefore to articulate a moral standard of
treatment — a standard or rule specifying certain treatment for certain
people — by reference to which they are, and thus are to be treated,
aike... Sothereitis: equality isentirely “[clircular”. It tells us to treat
like peoplealike; but when weask who “like peopl€e” are, wearetold that
they are“peoplewho should betreated alike”. ...Without moral standards,
equality remains meaningless, a formula that can have nothing to say
about how we should act.33
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[T]he outcome turns on the way in which the comparator group is
defined... [T]he definition of the comparator group is critica to the
outcome of s. 15 cases... In choosing between the competing
comparisons, a court works with little guidance, athough it may be
assisted by its sense of the purpose of the statutory scheme.®7
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In summary, a mirror comparator group analysis may fail to capture
substantive inequality, may become a search for sameness, may shortcut
the second stage of the substantive equality analysis, and may bedifficult
to apply. In al these ways, such an approach may fail to identify —and,
indeed, thwart the identification of —the discrimination at which s. 15is
aimed. 69
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“Two central criteriamust be satisfied to establish that alimit isreasonableand : 75 1771
demonstrably justified in afree and democratic society. First, the objectiveto be served
by the measures limiting a Charter right must be sufficiently important to warrant
overriding a constitutionally protected right or freedom. The standard must be high to
ensure that trivial objectives or those discordant with the principles of a free and
democratic society do not gain protection. At a minimum, an objective must relate to
societal concerns which are pressing and substantial in a free and democratic society
before it can be characterized as sufficiently important. Second, the party invoking s.
1 must show the means to be reasonable and demonstrably justified. This involves a
form of proportionality test involving three important components. To begin, the
measures must be fair and not arbitrary, carefully designed to achieve the objective in
question and rationally connected to that objective. In addition, the means should impair
therightin question aslittleas possible. Lastly, there must be aproportionality between
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Article 15: Equality before and under law and equal protection and
benefit of law

(1) Every individual isequal before and under thelaw and hastheright to
the equal protection and equal benefit of the law without discrimination
and, in particular, without discrimination based on race, national or ethnic
origin, colour, religion, sex, age or mental or physical disability.105
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...personal characteristics of individuals that cannot easily be changed
and which have often been the target of prejudice or stereotyping... the
proper role of s.15 was not to eliminate all unfairness from our laws, let
aloneall classificationsthat could not berationally defended, but rather to
eliminate discrimination based onimmutable personal characteristics.106
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the effects of the limiting measure and the objective — the more severe the deleterious
.effects of a measure, the more important the objective must be”

.Canadian Charter of Rights and Freedoms, Constitution Act, Part |, 1982 105
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This determination [of anewly postulated analogous ground] ismade on
the basis of acomplete analysis of the purpose of s. 15(1), the nature and
situation of the individual or group at issue, and the social, political and
legal history of Canadian society’ s treatment of the group. A ground or
grounds will not be considered anal ogous under s. 15(1) unlessit can be
shown that differential treatment premised on the ground or grounds has
the potential to bring into play human dignity. If the court determinesthat
recognition of a ground or confluence of grounds as analogous would
serve to advance the fundamental purpose of s. 15(1), the ground or
grounds will then be so recognized.108
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51. The constitutional questions should therefore be answered asfollows:

1. Doesthedefinition of “spouse” ins. 2(1) of the Canada Pension Plan,
R.S.C. 1985, c. C-8, infringe s. 15(1) of the Canadian Charter of Rights
and Freedoms?

Y N1IM373 pOY 177 pobd) Law v. Canada, [1999] 1 S.C.R. 497, para. 93, lacobucci, J. 108
R. v. Kapp, [2008] 2 S.C.R. 483, para. 24, 1X1 73 .(Q™IRW YW 77°010% NIX3T2 273 Y7
Winko v. British ; (21”31128Y 377 n171512 pOY 77771 pob) Chief Justice and Abella, J.
Columbia(Forensic Psychiatric Institute), [1999] 2 S.C.R. 625, para. 77, McLachlin, J.
.(D°3°72Y wol L b onpnan 1°1vd)
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Answer: No.

2. If o, isthe infringement areasonable limit prescribed by law as can
be demonstrably justified in afree and democratic society under s. 1 of
the Canadian Charter of Rights and Freedoms?

Answer: It is unnecessary to answer this question.109
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SP*¥1 995 192377 NPoD *B YV 1PIWDI NIRA NWIT

NPIIDON"OINT :5PADY YT NVIVA PINYY MO .2

NP NP7 YW 0725w 1w AYapw ,APRP DR8I NNPINT ARP0DR,ATIp 1D
X3 03 MITWAR NIXIAPR YW 77T, NRINA (AN YW RN 253, mTpnnn
OIRTT TI292 AYAD YW AWweIT MITWR MEIap YW [nanY vdwni 3 oI

DI B7RM0N DUIPBRA YR HY YD HY 90X TP IDRTDMT NpInY 9 Pyo
:(3) TOp 7PY03

LOWNT N2 7372 AW 03 UYRK NXT MWD .NOW AW .63 w7 2y ,Hodgenwin 109
"IV NRINT TPMWA AYAEY 0PI NIVL? YA 133, PYDAN NIYY DR NINT? MIRW
792377 NPOD °INAN DR P72 2RI VOWAT M2 ,IRIT *NIPW N3P *MANn 77N
DDTID) NTWPNT W 73 PRIWI @PIAM TR 956/06 7733) 1177 pobn Huian X2 phna
.((25.3.2007 ,1212

T DY WYY D PYRW Ipnnd ARYM 19 nya Ay nIng 3%3va a1 Phav? XY 110
,7W771 2y ,HOGG 03 181 .62 w1 »¥7 ,Hurley=2 >71pn 01197573 Yw pnnn npnn
“In the great majority of cases, the new element of : (15w AW3T7) 2015 X7 W ,55.13
human dignity in s.15 leaves no role for s.1. It is obviously hard to justify a law that
imposes an advantage on the basis of a listed or analogous ground and also impairs
.human dignity”
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Article 9: Equality

(1) Everyoneisequal beforethe law and hasthe right to equal protection
and benefit of the law.

(2) Equality includesfull and equal enjoyment of all rightsand freedoms.
To promote the achievement of equality, legislative and other measures
designed to protect or advance persons, or categories of persons,
disadvantaged by unfair discrimination may be taken.

(3) The state may not unfairly discriminate directly or indirectly against
anyone on one or more grounds, including race, gender, sex, pregnancy,
marital status, ethnic or socia origin, colour, sexual orientation, age,
disability, religion, conscience, belief, culture, language and birth.

(4) No person may unfairly discriminate directly or indirectly against
anyone on or more grounds in terms of subsection (3). National
legislation must be enacted to prevent or prohibit unfair discrimination.

(5) Discrimination on one or more of the grounds listed in subsection (3)
isunfair unless it is established that the discrimination is fair. 111

NPINT VOWAT N2 712°1 7R IDR-0ITA PPNWY N°NRpINT NI3TA YW 7377 Y Nna 132
TPNWY M1 DR W APRY 0D Yy 1120987 7125 A% 1rnw Mot 2 nwen
,0°2%W 7933 7PNWA AY?3D YW 113N *NRINT LDWHI N2 Yap 07X 71253 71Pnw
113 (unfairness) “MIran 1010”7 YW 131 TWwn ¥p1 %Y N1INan Yw 12w (nan 0292150

.Constitution of the Republic of South Africa, 1996 111

President of the Republic of South Africav. Hugo, (CCT11/96) ZACC 4[1997], para. 112
41, Goldstone, J.: “At the heart of the prohibition of unfair discrimination lies a
recognition that the purpose of our new constitutional and democratic order is the
establishment of asociety inwhich al human beingswill be accorded equal dignity and
.respect regardless of their membership of particular groups...”

Harksenv. Lane NO, (CCT9/97) ZACC 12[1997], para. 53, Goldstone, J.: “Atthecost 113
of repetition, it may be aswell to tabulate the stages of enquiry which become necessary
where an attack is made on a provision in reliance on section 8 of the interim
Congtitution. They are: (a) Doesthe provision differentiate between people or categories
of people? If so, does the differentiation bear a rational connection to a legitimate
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YP Y XO7 MIN2T OR NI 5 N°211°%7 71030 OR NPWRI 2R 712 NPNPINT 7°022
X°71 7IN377 OX WYY 5 0IRT 71252 YIIDW MR YpI 2V IR 7PN VIR UBRN
>0% ,77am2 Wi YW mIpn *bY (unfair discrimination) ”nIaIa °nYa mYona”
97077 N°YoN DY ,AX1apR YW AwRINmI NIWeaDn N Y ,Ax1apn v Iuoenn
— NINT °NY2 P95 19K X7 MINAAT D ¥ap) oR — IR 1 14 vy mavnn yam
IR (APIN? 36 PY0) NPRPIDR DI 921 NPODI NTMIY I OR 02IN12
115 p»13pi 19R% 712972 0°won
(5)9 7°Y0I2INDW *D3 {3V, AT Y2 WA 2PN WP NITWA” NIRIAP YW [1anY
AN APIN MM PDRM ©°02 PV 7INAN 3 ,7°N0Y NI ARIN NRvp ,ApIng
NYMBW YD1 *3 ¥apI P01 AP IDR 01T YW PNPINT LBWHT N2 N3 *NYa 17900
IR NIMITR 1333 7°YDI NIWIIDM 151N IPRW PDRM Y7 HY X7 DR X ,0TIRT 71252

government purpose? If it does not then there is a violation of section 8(1). Even if it
doeshbear arational connection, it might neverthelessamount to discrimination. (b) Does
the differentiation amount to unfair discrimination? This requires atwo stage analysis:
(b)(i) Firstly, doesthe differentiation amount to “discrimination” ? If it ison aspecified
ground, then discrimination will have been established. If it isnot on aspecified ground,
then whether or not there is discrimination will depend upon whether, objectively, the
ground is based on attributes and characteristics which have the potential to impair the
fundamental human dignity of persons ashuman beingsor to affect them adversely ina
comparably serious manner. (b)(ii) If the differentiation amounts to “discrimination”,
does it amount to ‘unfair discrimination’? If it has been found to have been on a
specified ground, then unfairness will be presumed. If on an unspecified ground,
unfairnesswill haveto be established by the complainant. Thetest of unfairnessfocuses
primarily on theimpact of the discrimination on the complainant and othersin hisor her
situation. If, at the end of this stage of the enquiry, the differentiation isfound not to be
unfair, then therewill be no violation of section 8(2). (c) If thediscriminationisfound to
be unfair then adetermination will have to be made as to whether the provision can be
.justified under the limitations clause (section 33 of the interim Constitution)”

3T ARINY YA ,113 w7 Y9  Harksen nwapa AnwRIY NIWTIDN AN01 37 j0an 114
NWwID 03 X7 .NPDIDA APINA APPMIW INRY 13 PR 7T % pobN AP IBR-DINT YW
.(Ackerman, J.) 15 '0p,95 w” 3 2°¥% ,National Coalition

Constitution of the Republic of South =% 36 7°yoa 72n772 NMOIA 792377 NPoD 115
Stu Woolman & Henk Botha, 23 187 1392377 npob Yy .Africa, Act 108 of 1996
Limitations, in CONSTITUTIONAL LAW OF SOUTH AFRICA ch. 34 (Stu Woolman ed.,
.2008)
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TPIPDRMW X122 73371 DX 770K 7957 NNAY K27 03 712137, HIV/AIDS 1 nonn
116 n9x71 91252 NYAID 79K 71W NIONYNAY 07Invn

7¥12p Sw 1man 03 Y9197, 1PN NI9TR YW 112397 [1AnT DR PUIRT vDWNHT N
DR P19 11892 9K Y07 W2 2WNNT2 P XY DIRTT 71252 AYID WA, AT
107701 V217w NN 03 KPR TR NPITY MIRIT 297

By developing its equality jurisprudence around the concept of unfair
discrimination this Court engages in a structured discourse centred on
respect for human rights and non-discrimination. It reducesthe danger of
over-intrusive judicia intervention in matters of broad socia policy,
while emphasising the Court’s special responsibility for protecting
fundamental rights in an affirmative manner. It aso diminishes the
possibility of the Court being inundated by unmeritorious claims, and best
enables the Court to focus on its special vocation, to use the techniques
for which it hasaspecial aptitude, and to defend theinterestsfor which it
has a particular responsibility.117

2N MYIN :HADY TN NVIVIA PNYY MITH .3

NMIMWwn Mx1ap Yw nan? M2°wn Ny 175w TIN DYDY N1IR°a YW nuwa o3
MW7 NINAAY WX NPWYI N°ITBR NNIR°AR ,ARIW DD onNpInn mintia
DI P52 WY 0221w 0295 YW RO NMPUan 10 TI1a XD NI

PW NPT 733772 MIST W2 oTR 937 70 P ¥R nORPTINRT ApINY 1477 RN
rdlahy

No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any State deprive
any person of life, liberty, or property, without due process of law; nor

Cathi Albertyn & Beth Goldblatt, Equality, in CONSTITUTIONAL LAW OF SOUTHAFRICA 116
.ch. 35.5 (Stu Woolman ed., 2008)
.(Sachs, J.) 123 /09,95 w71 22 ,National Coalition nwp 117
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deny to any person within its jurisdiction the equal protection of the
laws. 118

nPLIDW NP2 0PI 2B 9. 1PNWwn NP T1aY NI 3 INNBNT 02w JYn3
: (Suspect class) “ATWN” 7¥13p2 AY°AD2 137TM WK (shrict scrutiny) 7 HRN”
n°0°03 TI0° NIDTA X7 AYNADT WK IR ,NT X DIRY Y13 002 BV mInan
11937 277 7Y 1201771277 MR YW nPnpani Mo 2uh nwawnw (fundamental)
1723 ,NIIMR NIMDT.Y72XA% NIOTIY NPT 12 YND L PRIWNIY ,131°1D7 NSt 79RO
%Y a1 Yuin Arnnnt Ap732 12195835 11937 XD ,p10oy T enY nIomn
TINATT *3 AN PR 993 71721, ¥3pIw 17072 TIX YW 37123 70 DRI 707
nPIPR 7I0R DWAT? IV RIT OX DPLIDWA NMPPAT DR 1YY PN A npIn Xo7
1Y IR (pressing public necessity) Y >n7an 71X X (compelling state interest)
.(substantial state interest) >0 *N72n

INIR DMINW NITIPYR DR ,07295 0P ,0YIO *RPPINRT PV LDWNT N2
NP0 YDAY ANINI AN R WK 7ATIWN” WD 7¥13R 3 ¥12pY X123
$NTIAPR AT APIPT 1971 ,1ONR%P 77182 MID NI0N RIW IR 7NN

saddled with such disabilities, or subjected to such ahistory of purposeful
unequal treatment, or relegated to such a position of politica
powerlessness as to command extraordinary protection from the
majoritarian political process.122

7TWRTPYR” Y7 Yy nInan® (intermediate scrutiny) 7013”7 10an yapl ,hon2
7701 ,00WNT PNAN PN 25%Y) 123n1TAN IR P YPI DY NINA : (quasi-suspect)

X373 POD VOWM N2 AR ,MIPINN YY P 7IRIY Y1 137N .U.S. ConsT. amend XIV - 118
Bolling X7 71 171¥% .3pInY "wonnn Pp ni YW N7 202 2271707 Ywnni by 01 bn
.v. Sharpe, 347 U.S. 497 (1954)

Joseph Tussman & Jacobous X7 N™37 NIXIRI 7p°727 NIMIY WIRNT 0°02°7 119
.tenBroek, Equal Protection of the Laws, 37 CAL. L. Rev. 341 (1949)

Yy AYBWH APR [ITRY NIOTT YW AM2°WN ,1D0) DYDY LDWNAT NYAW 531 120
“social importance is not the critical determinant for :n°0°02 710 NIDTD NN
San Antonio Indep. Sch. Dist. v. ) subjecting state legislation to strict scrutiny”
.16B Am. Jur. 2d Constitutional Law § 863 03 1X7 .(Rodriguez, 411 U.S. 1, 32 (1973)

.0w N1 16B Am. Jur. 2d Constitutional Law § 864 987 121

.San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 28 (1973) 122

.16B Am. Jur. 2d Constitutional Law §861, 8867 17 123
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important governmental ) 721N 790N 3 NIXIAY 717 YV 19K 0pna .(124n0rn
m¥pa 125, 00950 1aY manann 172 (substantially related) P17 Wwp W ,(objective
N7 NP 2 NYY 7 TIWR” YR YY XYW NINATT 93 N1PIRn 010po0n Y wn
¥15wY 7371177 PV : (rational basis) 72211°%1 0°02” W 73N ¥ap1 ow 077735 D°RWI
126 pop3 MYNY N1 XY Wp ,ATWRI 77730 TINANT 03 DWAT 1% DR

NRT 952132 I¥12pR 73037 991 pIn Y3 p72% N1onoi vdwni N7 W, aIR0Y
nR % 0aY WDRW [N ,/MITWR MIRIR” PW INant DR MDD udWNR N1
APINA DY N 7137 1A INPNY IR NIRIARY NPIIDRI NPLIDWR NMPUaT
MWK, NVRM VIR NIPYA MIRT YW 7PRY AR 7UwWR nnen
NIPIPYY NIINARY TWRA LOWMT PN T¥A 77172 7INOT WO IARD 2INIYYY 1TaY
PNPINT Npan *Inana Ywon®

NOYPNR NEWI :NADY7IN NVIVA PNV MNN .4

7721%w ©°%5” YW 792377 NPoD °bY NP2 T¥2 NoT Pw 2P n o»p 127K 03
nPDYPRI 7IAKR? 14 7Pyo 12801337 n1mIRD-1a nnRa HA1pns (AR (Ran ’YY)
nuInan v amowa 915 (European Convention of Human Rights) 0Ix n171917

:TIVY TIHR ,NT,ADW VIR, PR 1A MR

n°272 %Y 172°7% T 77 ’w . Windsor v. United States, 699 F.3d 169 (2d Cir. 2012) 124
.2013 72am32 112y vBWNR

.Craigv. Boren, 429 U.S. 190 (1976) 125

03 187 .City of Cleburnev. Cleburne Living Ctr., Inc., 473 U.S. 432 (1985) nna172 IR7 126
.ow N5 16B Am. Jur. 2d Constitutional Law § 858-860

N13°31 121,°D17°K7 TINRT NI 52 019N QIR NIPITY DPDIRT TIART Y ,VIPD 127
oMY . IRA NI 1T YW N Yy PR OIR NI°19T% VOWNT N2 .IDIPRA MINR
LPNPINR RPN 2% 0IR NI1Y137Y PBIPRT VOWNT 1721 PIX? IDITRI VBWNI N2 17
,PTXY PDIPRIT VOWNITNA : RWIIA Y7 710017 NTDTIA 71T mm-bmp DNIDR IRT
noIsT v ym APRN 1330 "DNPTINT ARPRPANY 0IR nI"191Y *DIPRIT LOWNI N2
www.knesset.gov.il/mmm/data/pdf/m00945.pdf (2004)

Human Rightsin the Administration of Justice: A Manual on Human :n19971 NIRNDAT 128
Rights for Judges, Prosecutors and Lawyers, UN OFFICE OF THE HIGH COMMISSIONER
FOR HUMAN RIGHTSAND INTERNATIONAL BAR ASSOCIATION (Professional training series
No. 9) 636648 (2003), available at http://www.ohchr.org/Documents/Publications/
.training9Titleen.pdf
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The enjoyment of the rights and freedoms set forth in this Convention
shall be secured without discrimination on any ground such as sex, race,
colour, language, religion, political or other opinion, national or social
origin, association with anational minority, property, birth or other status.

T9RY 37 12DRM YR HY 7199573 P71 ,MIND 7IRDY WY AR °3 7052 ¥ap)
:PYOR DX WD 1305931877 voWHT N2 2n> 129, 79908 °Yo AwWnen ANwIAw

Article 14 does not purport to challenge al possible classifications and
distinctions made by the law or government policy. Thelist of prohibited
groundsislong and open-ended, but it must be there for a purpose and
cannot thereforebeendless... Ingeneral, thelist concentrateson personal
characteristics which the complainant did not choose and either cannot or
should not be expected to change.13!

NY3D 73027 DR 0°PTI12 1D HYW PDRMI °3 POD QIR NINITY *DIPRI VWM N3
DR NPAY TI¥ PPV IR, (innate or inherent) 0IR Y12V N1AY 270 PR 7PNWA
19XV VEWNT N2 132.719°w92w 0°17BRMY 11172 (identifiable characteristic) »1m°1™92
MY~ AWn PDRM Y3 RY IR ,D°1DRNAT NHWI? 7207 NNIWID 1NN 2119 0 valp

133,14 7>yo *pY (other status) 7R

X %3 ¥2ap1 MINRY 12 2PI0TIDa LMInR 72107 IR MSTY 7IWR neaY a3 by
TIWOR 7222 NIV NPT R, FINRI 729397 NIAR NIDT? (PN NI5TI IR IWRY 7210
17 910118

5w Human Rights Act=2 73 21577 DX 11571 1°73 7993 131,7INRY 737100 YR
LDWNIT "N 1A% OIXR NI7I9TY *BITRT VOWNAT N3 12 00N 2Y §Ppn IpnnY L1998
The UK and the European Court of Human Rights, EQUALITY AND HUMAN X1 1793182
RiGHTs ComMissioN (Research Report #83) (2012), available at http://www.equality
-humanrights.com/uploaded_files/research/83._european_court_of_human_rights.pdf
.(15W AwaTnm) AL (Serbia) v SSHD, [2008] UKHL 42, para. 26

Clift v. United 23 3%7 .Carson v. United Kingdom, [2008] ECHR 42184/05, para. 73
.Kingdom, [2010] ECHR 7205/07, para. 55-63

.56 '0D,0W X

129

130

131
132

133
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P17 IR UM PODRM T NINATT NODANM PYYW [UDRPIW AW TN Y noN

VDWHT N2 — NN {71 A% 7INIW MIWIDM 7 WINY 0N M2IRY— A9°wI2 01Nk
134 pp 072991 PPUDWNIT MIVRMT °DY ,MINW NINI2 IPNWI NIVL DX P72 *DIPRN
7972017177197 YW 1207 RIT A712070WI WHWRT MW 7YY 7237771 [nani

.12I0D PR R°77,717°301 NP3V 710377 T VoW ynwn ,(objective and reasonable)
TUAWA 7237 NPODY ANITA 717207 2171y YW NANT DX TN VBWHT NI X
NIIM2R2 9217 WRD °3 VOWNI N2 Yap — NPNTH 71X IR N°9on? Mp — nHw
2UI7BRMA 93 XY 7 17X1) N 770N QIRD VIR, 1N P30 ,7MITIWR T 9K, NInM0n
APR 7W1377 0°02 PY MINAN ARMTR MW NNnany oawn: 14 §PYoa oruni
very mighty ) I01°2 NYI5WM 7712 70277 DX prI8aY 7T Yy ,(13337wns noon)

7°0ID71 NR TWYAY 17°0D77 0MINIA AT 39pHa .73 ‘0B, 132 wrn ¥y ,Carson nwID 134
7P0IDM, (FPPIVOIRI TR, AP IBR-DTITY) NINR MPTAY PYIIR IR 12TYW DWW YW
(I ANIX 127 77231X 1°2 03077 °DY RYX) A0 DR 02NV 2232 770X 2070 XY
1 03 AN AR TINAAAY YOI 1D, NPING (PNWETR NIYY DR 70T vDWHnI N2
.0”995-0 N0 O°3va 9173 A9V amn MPInbw avon

Chabauty v. France, ECHR, (app. no. 57412/08) (Grand Chamber) [4 Oct. 11723172187 135
2012], para. 50: “...whilst the criterion for making a distinction — ‘on the ground of
property’ — may in some circumstances give rise to discrimination prohibited by the
Convention, it does not feature among the criteria regarded by the Court either as
unacceptable as amatter of principle (asisthe case with racial or ethnic origin; see, for
instance, D.H. and Others v. the Czech Republic [GC], no. 57325/00, § 176,
ECHR 2007-1V, and Sejdi¢ and Finci v. Bosniaand Herzegovina[GC], nos. 27996/06
and 34836/06, §8 43-44, ECHR 2009) or as unacceptablein the absence of very weighty
reasons (as is the case with gender or sexual orientation; see, for example, Konstantin
Markin, cited above, § 127, and Schalk and Kopf v. Austria, no. 30141/04, § 97, ECHR
.2010)"
oI, MITIWN NIX1R” YW N1 WHNWRY DA APR 751K 370D 2119 %3 17X
7P°72 M MITMWn MR non nm Burden nwipa Zupancic YW wIvenn Nyl
“Before we moveinto the question of discrimination, let : 0>Xp> X7 0°IM2R7 79173
us point out that discrimination as such simply means making and establishing
differences. This meaning a so derivesfrom the Latin word discriminare. All decision-
making in all three branches of power all the time is about establishing and enforcing
different decisions for different situations. In this sense, there is nothing wrong with
‘discriminating’ unless the ‘ specific establishment of differences’ pertains to what in
constitutional law we call a‘suspect class’ such asthe classes taxatively enumerated in
Article 14 of the European Convention on Human Rights. In other words, where gender,
race, colour of skin, language, religion, political or other opinion, national or social
origin, minority status, property, birth or other status are concerned, discriminationisin

145



TIYYN T 0V MYV PRPN NI9NY VINP IO

777 YW AnIvD 0InN2 995 7172 17w N1AI02 9217 WK NRT NIy 136, (reasons
2 NIPIAY WDHR® LBWNT N3 — TV NNV ,N°NIaN Y2595 NPT 130 —
137 (wide margin of appreciation) ar3 13970

principle proscribed. These suspect classes, it is well to point out, are simply an
exception to the general rule which permitsall kinds of differentiated decision-making
for other non-suspect classes. Prohibition of discrimination —enforcing distinction—is
thus an exception rather than the rule. When it comesto the suspect classesthis does not
mean that the discrimination is categorically forbidden. Rather, it means that within
these classes discrimination is permitted through the application of equal protection,
proportionality and reasonablenesstests. Even within the suspect classes discrimination
may be permissibleif the goal pursued by the discrimination is sufficiently compelling
and if the law or other decision under scrutiny is rationally related to this sufficiently
important interest. It isclear that some of the Article 14 categories, for example, race or
national origin, call for the strictest scrutiny test. Under thistest, thedecision (or thelaw
underlyingit) would beupheld only if it was suitably tailored to serve acompelling state
interest. When it comes to gender, or illegitimacy of birth, the decision would be
presumed invalid under theintermediate test unless substantially related to asufficiently
important interest. The mildest proportionality (reasonableness) test is applied to social
and economic matters such as the one at hand. Here the test inquires whether the
legidlation at issueisrationally related to alegitimate government interest. The question
in other words is whether not giving tax exemption to the two Burden sisters is
rationally related to a legitimate government interest” (Burden v. United Kingdom,
.ECHR, (app. no. 13378/05) (Grand Chamber) [29 April 2008])

The Prohibition of Discrimination Under European X3 71p>72 N7 72007 N°po?
Human RightsLaw: Relevancefor the EU Non-Discrimination Directives— An Update,
EUrROPEAN ComMIsSION 15-21 (2011) available at http://ec.europa.eu/justice/
discrimination/files/the_prohibition_of _discrimination_under_european_human rights
Jaw_update 2011 en.pdf

n’a opn 73972 YR L comparator” HWw AW 9953 w1 PDIPRA ApP0DAW 1Y)
ECtHR=2 771) *B11°RT 0DWAT YW 771°ROY? .JPMWR N¥12P NYRWI prvnn IR VEWNAT
Handbook on European Non-Discrimination Law, CouNciL oF EUROPE, 1X7 (ECJ2 1M
23-25 (2010), available at http://www.echr.coe.int/NR/rdonlyresDACA17B3-921E-
191,4C7C-A2EE-3CDB68B0133E/0/ENG_FRA_CASE_LAW_HANDBOOK_01.pdf
available at http://fra.europa.eu/sites/default/files/fra_uploads/ 7711 PRI 1157YR
LOWNI N2 BNYY .65 Y2 ,2013-FRA-CASE-LAW-HANDBOOK-UPDATE.pdf
ow,135 w77 2°v% ,Burden nwas An3IIY XY .NIPNY MINT? 210 717 RN wnnwn
712 IR MWW 371 23pnW 53 07012 NI PApY W 3 AMWN N°2 pwn 12w NIAR Y
DR 77 1991 17 1°2% DPAR 172 70197 N W 03 ¥ap vDWNTT N2 .0°YRI0POINIT AT
72w MYpa Yy NMpra nnIvw ,Zupancic J. YW ow vIY T NYT DR 03 X7 IR .7NYR
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5w nH915 79707 DY RHX 95w 7110007 DPUIRIVD HY 19572 0°00121 OPK 82IR)
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