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Addressing the ethical and legal considerations of intervention with
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there is a disparity of power.
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Many mediation critics are troubled by the conjoint and
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Although most husbands exercise the lion’s share of control over
marital finance, abusive husbands typically exercise extreme
financial control.
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Additionally, a batterer frequently isolates his victim from family and
friends, depriving her of the emotional support she might need to
confront him.
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Many abused wives are also averse to risk, feel guilty about
fracturing the family, suffer low self-esteem and depression, have low
expectations, feel terror, have difficulty concentrating, and are
frequently passive. Each of these characteristics severely
compromises a person’s ability to negotiate effectively.
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By definition, when domestic violence is present in a relationship,
there is a disparity of power.
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Impartiality is key to the mediator’s role.
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Roger Crouch, Divorce Mediation and Legal Ethics, 16 FAMILY LAW QUARTERLY 81
219, 223-224 (1982)
:362-363 'y ,0W 82
The role of the mediator is to remain neutral and refrain from placing
blame on either party. This creates problems when mediation is used
to resolve cases that include domestic violence. The problems arise
because it is psychologically essential that victims understand that
they are not responsible for the abuse. Because of the nature of
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mediation, this places the mediator in a difficult position because the
mediator must not condemn either side in order to ensure fairness.
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Some proponents of mediation argue that mediation is appropriate in
cases involving domestic violence if the type of domestic violence is
taken into account and mechanisms to ensure a safe and fair
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There are significant flaws, however, in using caucuses in mediations
involving domestic violence. Most notably, the use of caucuses
assumes that a short discussion with a victim will uncover and rectify
years of being silenced.
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Although mediators claim that they can balance power, perhaps by
meeting separately with each spouse, the extreme power disparities
between an abuse wife and her violent husband defy balancing.
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The attitude of the mediator to the outcome is not necessarily a
neutral one. He or she will be responsible for ensuring that
settlements meet minimal standards and may require a review by
another disinterested party before the settlement is sanctioned. Where
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neutral in the sense of disinterested....
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...mediation offers an alternative that is quicker and less expensive
than the traditional adversarial method.
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Additionally, even a good faith intention by the batterer to honor the
agreement may nevertheless result in abuse, regardless of whether the
victim violate the contract. This is because an agreement made while
calm and in an environment conducive to compromise will do little to
control the future behavior of a perpetual abuser.
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My experience, however, leads me to believe that the courtroom is
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Empowerment means the restoration to individuals of a sense of
their own value and strength and their own capacity to handle life’s

problems.
(7 .7,7pma nwaTn)
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Finally, critics claim that mediation is detrimental to the interests of
women, who being less empowered, need both the formal legal
system and aggressive legal representation to protect existing rights
and pursue new legal safeguards.
[Janet Rifkin, Mediation From a Feminist Perspective: Promise and Problems, Law
.AND INEQUALITY 21, 22 (1984)]
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Several commentators, however, have argued that mediation is a
vehicle for empowerment and an appropriate mode of intervention
even when domestic violence has occurred.
$266-267 ‘DY ,0W IRT 127
Well-trained mediators can and frequently do develop processes
and establish guidelines that empower and enlighten the victims in

domestic dispute....
(% .7,°50 7waTan)
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